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Deer Mr. Hizson:

Thank you for vour recent conunents to the United States Environmental Pratection
Agency (EPA), Region 4 regarding the Laulsville and Jeffersen County Metropolitar Scwer
Mastnet (50 draft Prefrcasment Project XL PRase T Agreemem  Yowr comments wers meeeed
o Tespinnae 1o he netice af pvalabdity for this preposed Phase 1 Apreemment jpubicched in rhe
Federal Begivesr om Decenther 14, 19990 Your comomenls were well thoushit-out. and EPA
appreciates the 1ime vou have taken to provide input into the X1 process, EPA would e e
rake thiy pgpoalumiy to Teiterate ihe purpese and process of Prosect XL, 25 we belicve thus
duscussion will allesiate some conserns vao bave with MSDs proposed Phase | Agmeement,

Project XL 1s 4 pationa] pilot program that allows stare and Jocal povernments, businesses
aod federal ity o deveiop with ERA fnnovative stcategivs 10 et beter ot more cost-
affective ways of dohisvieg envronmenta: and pehlic heahb protzetian, [noexchange, KPA jand
th: state s noecsaary], wie ssuc regalatery. program, pelicy. ot procederal flexibline to
cangdugt the expurment. Buch pilot programs are 1 be desenbel inoan gergemient kngwn as 1
1inal Prepeer Agreament. On Jure 253, 1238, EPA solcited pretreaiment program remyenticn
pilot project propesals under Proscet XL interested in explonng alternative envirenmental
petlormanee-based oretreatmen programs on 3 mlo hass

MED submitted & proposal for such 4 prodect inthe Cheneweth Rum ware: «ed-
JetMeramown Wastew ater Treatmant Plane (WW1 P sewershed. Ar the core of M50 nropos;
1% the intent ta develop a new way to implemene the Pretreatment Program M3 feels e currem
reeulations do oot allow for casy imegration of divense wasiew Aer MANAPFEINRED PropIats
[pretreatrnent, wasiewater treatmem, sludgs sreanment and disposal, storm water. collestion
SLRLEM Management, epetation ind maistcoance, o). MSD believes that through impreved
utilization of Lmted tesourves, they van address and comreal more diverse sources of pollutants,
inlegrate the management of the dirferent wastewarcr programes. aod in tuc, reduee the armount of
pollutanes heing itreduced into the envitonment. The [ocus ol WSS project is aprunizing the
utilization of Lmited resourves. Your comoments themselves tecognize that “the Chenes cih Run
wateashed appears well suited for a regulatory reinventon project because e sewershed 15
contaned almest conpletely in the watershed. The pretreament progrant is small weh fos iFany,
problem companmies. The entire watesshed 15 of manageable size to montor and model ™ W51
praposal oy zenvent the pretreatment program porformance measurey in he Chehoweth Bun
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wilershed! letfarsamawn WW TP seworshed mcludes extensive data vollection and assessmen:,
befare development of new Protrcatment prysram perfarmange measures and pretreatment
program redesipn. Toas, M5S0 will nor know, what o any. specific repulatory Jexibility will ke
nesessaTy Sor therm to complete the pilot project until dafs volleviion and Jsaessment atd
development of now pretreatment performange measures have been complered.

Tuergfare, LA, alonp with the Commonwealth of Kentucky Departmeant for
Emviconmemal Protection (KDEP) and MSD, determined thar this project would beacht ram
setng completed inoa phased-agresment approach. The phased-sgreement appraach e thus project
cumssta of a Phase @ Apreement and a Final Projevt Agreement. The Prase 1 Agreement. which
ways the subject of the notice of availabilicy pulhished m the Federal Register on December (4,
L300 simpry celates 1he inentions of W51, EPA aed the State te bepn umplemeniatian of the Srs:
phase ¢l this prajeet. Y50 s not recuesting, nor s EPA or the Siare granting, at this -ume. any
regulacory fexibulity. The Phase | agreement was developed o allow MED @ime to collest and
assess data from the watershed belore proposing new pretreacment program per{oTmans s measures
ané determining what, if any, regulatery flexibsity may be peeded (o accemplish these perfoomance
megsures. (nce M50 bas propescd oew pretrey ment prograim perfonmance measures, ML
EFA and ke State will negotigie 3 Timal Project Asreernent with stakeheller inpe ahich may
imeiude rerulatory Aexikility from pretreatment program reyuirements. At thac ime. the supeoor
eovicewrnental performance to be gained will be specifically desenibed aaong with soy regulaary
Aexibility proposed by MSD

Any agresment between partics regarding Praject XL sumply a statement olntestons 1o
carty ¢t an XL project, indicating 1he seripuiness of cach party in implementing the activitics m
the dovument. The agreements are not legalty cofurceahle or legally binding on aoy parly, do naet
create any nghts or chligations, snd thus are not considered to be Anal Agency “actions.” Any
repulatory flexibility granted hy EPA andrer the state e M3 would require 2 separale legal
mplemmenting mechanism, such as a rule or permit’perut modification. which would be reviewable
and iegally coforceable, Asty intenton on the part of EPA andsor the state to propase suh an
action s ¢learly stared i any XL Final Progect Agrearnent.

Prive 1o its Project XL proposal and fovmal agency_selection, MSD received a CWA
Section :a¢h){3) praot ¢Gram No, CX 826665-01-0) from EPA 10 develop and cvaluate
prerreaiment porformanee measures in a watershed based management systern MSD s intarested
in using the infortamion and performance messures developed through the grant ta redesign its
aretreatment program through Project XL Thus, the schedule for the X1. project will procecd
nhases o accommodare the data collecrian and analysis and performance measures developnent of
the prant. The three phases of the XL project are 117 Data Collection aed Develapment of
Pretroatmem Perfonmance Measures; 12) Program Redevelopment, ard ¢34 I'ropram
[nplementation. The everlap of granr and Praject XL sctivities and schedule dates phases is
depicted m the following takle:



Relationship of Grant and Project XL Schedules

Corard Sefedude Diares Feaduer XU Phases

AcHn

presenr - arch 2004 Colleet Data and avelap Phase |
P:orpursed |'eTiomriano s
Measures tor JeMersoniman
Protreatmen:t Program

A Dlevelap [Man for Program Phase 2
Redevelopment, D sion
Enforocerrnt Sereemng
Criceria & Develop Supuerion
Emvironmental Parfonrance
Bascling

NeA Siun FPA and modify %PDES  1ind of Phase 2
et

March 2000 - Muaren 2001 Lnplomnent and Axsesh Phase 2
Proposcil Perfarmance
nleasuras

Yarch 2001 Fivalize Performanue: Fhase 2
Measursy

NoA Bepin Reallscation of Phase A
Resourcas

Your comments caised several major issues which EPA would Tke 1o specifivally address.

Compensation fur Stakeholder Porticipion under 40 CF R Pat 23 Pursuant to Al {FR
257, 4 K1ate, interstale ar substate agency st provide fmgneial assistancs 1o ao advisery groun
atly under cerlyin circwmstances, Fiest the Scate, inlersate ot substale agency must be volved o
40 aetivity supported by EPA financial assistange under the Clean Water Act, 1 Resaurce
Conservation and Recovery Act or the Safe Drinking Water Act. 40 CFR 25.7(a). Furher, EPA
sl decem the continued actentivg of an advisoTy group. ¢onsisting of 4 core group of vitizens (o
be appuinted ky the State interstate or substate spency, is pocrssary o relanon 1o aeclis iTies
conducted with EPA financial assistanee, 40 CFR 23.7h).
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[o this inatance, neicher ol these Tequircments bas heen met. The Section 104¢kn %) prant
fur data colection was cofered into poor te the X[ praject and with no linkage to cthe XL progect.
They have similar goals, bur are scparate prajects. EPA has oot pravided fnancial gssisiance uncer
1he Ciean Water Acr for the proposed X1 Proacct. EPA has not determined it necessary tor M3D
10 appoim an advisory sreup e assist MSD As setout m the Noverober 1. (925, Feueral Ragistor
“atice 160 ER 55569 rhat estabiished 1he X1, Propram MST is only required o idenufy the
rartics that kave a stake in the eovironmental wmpagt of the ¥ L project and artempe to achiowe ibe
suppart of those partics.,

Compliane Serseming. You stared n your comnents that, "Sunce M3TH has operated e (]-2own)
WWTP, very ifrequent process upscts have oociered. This is o tibute to the success ot ke
prevcesiment program Prior ta MSD operaring the system, 3 mioher of process upsets had
occurred, Lkely the tesult of o less 1goTous pretregimant propram.” EPA o5 also 1warc of the
surerss WS1Y bas had with the pretreacment arograr in Jeffersomown and complisnce at the
TefTersontown WWTE.

Currpliance screening is fequirad prier 10 accentance nta an XL Project woere EP A prosacy
participants some foom of regulatory relief or fexibiiny. The alumibitity compliance seToem i i pre-
decisional survey ot the currem compliance status and cotnpliance histony of federal anc. e siate
enforcement actions taken AEAinst a company or facilioy due to vivlatian{s} of covironmenal
statutes and Tegulaions  1PA evaluates the information on The compiiance stat.s and hustory af a
potential prejeet paricipant to dererntine whether 4 facility has an existing enforcemient problem
that must e addressed. and whether there is a pattern of pebavios of compliance trend thae
foreshadiws the panicipant's capabilitics or catporate glitude towards srvirommental
pertommance. The Agency then makes an informed judgment regarding the lkelihood ot the
participant s ability te achieve promised supenat environmemal performance, as well as the
aporopriatcoess of providing the participant aoy of 1he requested regulatary flexibilicy.

Mare detailed infarmation regarding the scope, enteria and progess for conducting
enforooment scTeens to determine the cligibility of Projoct X[ applicants may be found on the
EPA‘s Prowect XL website at httpzmwaow epa.pov-ooaweag prejoet xliguided m. This puadaney is
consistent with, and is the XL-ptogranespecific application of 1he Apency’s womprebensive
screcoing framework, “Compliance Screening for EPA Partnersbip Programs.”

Reyparding your comments about the National Poliursnt Discharpe Elimination System
{NPDES} mmunicipal separate storm water system ¢ MS4) penmt, KDEP is the prumary permutting
and enforcement authority for the NEDES M54 permit, MSD s currently the sule permities oo
the Y54 permit which expired in Janvary 1999, MSD's permmit has been sdmuniseratively extendad
pending reissuance. Tn the reissuance, MSD will he joined By gighr other co-permmittees, ingluding
the City of Jetfersontown, for responsibility of permit compliance. However. the City of
JeMerzantown is ool a parcy to this Project XL agregent, sa e conuments regardme the City's
complisnee staiws has no beseing oo this wgreement. M3D) has made progress on mplementmg che
%S4 permu requirements as evident in 1be annual M54 storm water teport submdtted by W50 o
KDET. At this tirme, EPA is upaware of any noocompiance by W51 with the V54 peomr.
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Stikehedder P¥0cess, Y DUT COMUMCMS FAIRE SOME intoresting questions negard o the
stakehalder participation orocess far this projecs. As you hwve read, BPA siroves o mase all X1
projects transparent and open to public partiviparien. EMA sncourapes arowct spoosots ra make
puilic announcements of praject meelings, present information a1 meetigs. distnbute helotl
nfermanonal materials, aod segape intercsted paies it good fath who are affected by ther
profcct. EPA believes 3D has done an adrmirable jab o this respect. Toaddinon, EPA asststs in
LASIFING ATOUECTS [CTadn ransparenr by posting public mevting minutes, all officia] projegi-relared
dacuments. Federal Register Sotices, and preicol comaet (fBmmation on its natiana. web site.

The XL stakeholder process s one o whick EFA and pvect sponsers weleomng your
comments. EPA agrees weth vour statements that propased aspects of regularery fexibiliny and
superier ensuonmental performance shauld be available for public comment before specif
regilatory chanpes are made 1o implement XL preieels 1PA weil ensure <ha this oecors before
any final Apency actions are aken o this regard  BPA and aher stakehuolders Fave been TEVLOWInG
amd will continue to review the progress of MSD's XL oroject or ath its process and s el

Several other itsues were raised by vow comments, such as cuslomer rate struciinng,
vonstructian pian apurovals, land use practces, ‘ndustrial empioyment proweh, permmits w1 aher
facilities. and library repesitoeies. |n regard o these ssues, KPA has concluded that they arc oot
wthun the seope af the document that was pulilished tor public review and comment on Decembe:
|4, 1995, and ate not within the scope of M50°s XL Projert  Public perspoctives on these and
ather erviranmental issues are irpertanc (o the Agency and your enthusiastic camments are
apareciated. However, Prggect XL and the MSD Phase & Froject Agreernent 15 nat the: apprepoiale

As stated proviously. Project XL is o national pilet propram rhat allows state and lecal
povermnments, businesscs and federal tacilities to develop with EPA innuwative strategies t et
hetter or more cost-ufTeetive ways of achicving enviranmeatal and puhlic health protectum. 1o
oxchange, EPA will issue tegulstory, program, policy, or procedural fleximlities wo conduet 1he
cxperiment. In otder fur this 10 ke accomplished, 1PA and & projeet sponsor must realistically lemit
she mumbert and seope of msues to be workad an o cach individual pilot. The scope of'each poaject
is defined in & project sponser’s proposal and refined n 2 final preject sgreement. Limiting the
senpe of piloe projests 5 necessary because of continuously constricting wme and respuree
comstraiots  Due to these facts, aov cotrnents outside the soope of MSD™s Xi. Praject will o e
responied o if rased imthe Project XU forum EP4, MSD, and KDEF encourage yiu 10 raise any
issuas and coneerns wou have in the sppropriars forum



P& is confident, 25 vou are, that “1he staff of M8D bas the techrival expenise w desien,
engineer and sdminister a fulurnstic propram ™ We appresiate weur having ievested the dime and
cffort inta peasiding comments on the Jraft Phaze 1 Agreement for MSD. Please call me ar 404-
262-¥674 o f vou hasve uny quesiins.

mimeerely,

Mickele 31 Glenn
Regivn 4 Prveer XL Coordimater

ve: Robert Lapan, Comeissicener, Kenucky Depanment for Eavirenmental Protection
(iorden Garner, Dirceton, Lowsyille and Jefferson County MSD
Allan Beyani, Division of Water, Kentucky Bepartment (ot Envirgoomental [*rotection
Sharan Worley, Lowsville and letferson (ouncy M30



